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RECEIVED

o

r.:om CEPT, nF HATURAL '
FESOBRCEPHEC DISTREMT COURT OF THE NINTH JUDICIAL DISTRICT OF THE

STATE OF MONTANA, IN AND FOR THE COUNTY OFITETON

- eam wh Er e s s e wm o e s = e - eem o e am S sk e o m e S e W e

THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION OF
THE STATE OF MONTANA,

? Plaintiff,
and [W{ILED i
e — 1918/
.._NEA RE.YN

rrr;_(_ RATE™ 5 oeer gn

PCPUTY CLERK

HAROLD DEPNER, ELIZABETH HAWLEY,
ROGER WEIST, AND ERNEST WEIST and
DANIEL WEIST, doing business as
MUDDY CREEK RANCH,

plaintiff and

Intervenors, i

' No. 7076

-

CRUMPLED HORN, a Montana corpora-
tion, |

Defendant.
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This cause has been decided under the facts as 1
heard, read, and analyzed them. The poucir.ofi this Statefui to
water policy controlled the Court and let it to its final’

‘Conclusions. The policy is clear:

Section 89-866 (3), R.C.M. 1947

“It is the policy of this State and a purpose of
this act to encourage the wise use of the State's
water resources by making them available for
appropriation consistent with this act, and to
provide for the wise utilization, development,
and conservation of the waters of the state for
the maximum benefit of its people with the least
possible degradation of the natural aguatic eco-
‘systems. In pursuit of this policy, the state
encourages the development of facilities which -
atora and conanrve waters for beneficial usa, the
maximization of the use of those waters in Mont-
ana, for the stabilization of stream flows, and
for groundwater recharge." (smphasis supplied)

'To use to its capacity and to always ‘conserve the
great g:ound water resources of our State ahd pa:ticularly the

ground waﬂex of the Muddy Creek aquifer and sur:ounding aArea
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must be the scarlst thread underlining tlih couzt'i decision,

All parties ‘agree that the araed wé are deanling with
is a scurce of much water. Thare ara lmt'll. ctoaks, marshy azeas
and a 1&:96 confined undexground aquifery ﬁ. 1-? aztesian, '(ses
Norback's report). Some wslls flow I.lt the l‘u:!lco.‘-nd others
need digging. Here is watery a g:nﬁ deal of watex, and as is
most uautl in such situations, the esazly uiﬂ:l tond to be profli-
gats in their use, That use, even though Mt the mu: economical
must be closely examined and protected. put there are limits)
p:.toi is not prior in the absolute sense that most h\a!!!.cjsiune
means of diversion will receive absolute nutm. The word
“xeasonable" is the banch mark of all water controversies, It
must be §o here. see Section 89-2912 R.C.H; 19;7.

. The practical, afficlent, and !aﬁ allocation of
ground water in the Muddy Creek agquifer mhs more time, moram
tests, more suparvisions a npdcdy sattlement may not ba the
best in the long run. Wayman V, Murray City Coxporation 438 p 2
861 (Utah). we have therefors adopted interlocutory findings
and conclusion- and will sign that type of .'mdgmnt. '

: DATED um/_l@_ dny of MAY, 1978,

ORIGINAL SIGNED BY
W. W. Leaaley

W. W. LRSSLEY, District Judge Presid

CCy Church, Harris, Johneson & wWilliams
‘Re Keith Strong
P. 04 Box 1645
Great Falls, Mt 59403

Lobla, Pauly, Harlen, Picotte & Noxxims, P. C.
Laster H. Loble, II by

833 morth Laast Chance Gulch ' L |
P. O Box 176 sy sl 1 | '
Helona, Mt 59601

]
Robezxt T. Cummins | ‘ , i i
‘1 rast Chance Gulch ; i
Helena, Mt 59601 ;
Donald D, MacIntyre Tk U SR | E |
lttotmy at Law, 32 9, Bwing ¢ [ | : -
Halsna, Mt 59671 :
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B RECEIVE ?
| - i MONT, rep T. OF
; . e, o Lo UF NATUPAL
. . ; RESGURCES & Lomsemyaror
; 1 IN THE DI3TRICT COURT OF THE NINTH JUDICIAL DISTRICT OF THE
2 STATE OF MONTANA, IN AND FOR THE COUNTY OF TETON
8 Sahp) o
) .
4| THE DEPARTMENT OF NATURAL ) P
RESOURCES AND CON3ERVATION OF ) V!q
b | THE STATE OF MONTANA, ; i
6 Plaintiff, ;
Tl and i
8 | HAROLD DEPNER, ELIZABETH HAWLEY, )
ROGER WEIST, and ERNEST WEIST and )
9 || DANIEL WEIST, doing business as )
MUDDY CREEK RANCH, )
10 3 )
plajintiff and )
11 Intervenors, =)
)
12 vs, ; No. 7776
13 || CRUMPLED HORN, a Montana Corpora=- |
tion, )
14 i
Dafendant. )
16 || ==-- - )
)
16 | STATE EX. REL. CRUMPLED HORN, )
a Montana Corporation, )
17 )
R:altor, )
18 ; FILER
)
o)
:)
)
)
)
)

& vs. o

19 ~—¥ititndiGem: 1°78]
THE DEPARTMENT OF NATURAL RESOURCES e i e e e

20 | AND CON3SERVATION OF THE STATE OF (s
MONTANA, m;[lmﬁﬁ?i EOOTN

m BIPIY LR

Reapondent. g

22

23

24 INTERLOCUTORY DGME EC

25 The above-entitled cause came on for trial before the

26 || Honorable W. W. Lessley, sitting without a jury, on Wednesday,

27 || maxch 8, 1978.

28 The Plajintiffs were represented by Mr. Robert T. Cummins

29 (| 1 North Last cChance Gulch, Helena, Montana, and by Mr. Donald D.

30 | MacIntyre of the pepartment of Natural Resources and Conservation,

81 | Helena, Montana. The Plaintiffs and Intervenors were represented

82| by Mr. R. Keith Strong, Attorney at Law of the firm Chuxch, Harris

i
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Johnson and Williams of dreat Falls, Montana. The Defendant was
represented by Lester H. Loble, II, Attorney at Law of the firm
of Loble, Pauly, Harlen, Picotte and Norris, P. C. of Helena,
Montana, ;

.The Court having. considered the testimény, documentary
evidence, pleadings and otﬁer materials made and filed its
Findings of‘Fact. :

IT 15 HEREBY ORDERED, ADJUDGED, DECREED AND DECLARED
THAT: :
i 48

puring September and October of 1976, éhe Defendant,
Crumpled Horn, was pumping water from the Huddy.Creek Aquifer
pursuant to a provisional permit which was issued by the Depart-
ment of Natural Resources and Conservation and which was issued
subject to'all prior existing water rights inlthe aguifer.
Plaintiffs and Intervenors have prior existiné righta in the
Muddy Creek Aquifer,

: 2.

Tﬁe pumping by Crumpled Horn affected ﬁarold Depner's
ﬁouse well and the well on state land leased by Daniel Weistk,
and Erneat Weist so that they could not zeasoﬁably exercise their
prior existing water rights., Crumpled Horn shall pay to Hatold
Depner the sum of Three Hundred Dollars (saoofos) as the xeasonubl?
expense reqguired to obtain water from his houie wall, 1If
Crumpled Horn elects to continue pumping and as a.precondigion to
renawal of pumping Crumpled Horn shall pay to Daniel weiatland
Ernest Weist the sum of Two Thousand Five Hundred Twenty-Six
Dollars and Eight-six cents ($2,526.86.) as the reasonable expense
of obtaining water from the wall on the scate;land. Ik waolnot
proﬁan that Plaintiffs and Intervenors could not zeauonably‘exe:-

cise their water rights in regard to the other wells herein in-

volved but future pumping by Crumpled Horn may adversely affect

<34 : .
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those wells,
3.
The Defendant, Crumpled Horn, suffered no detriment
from any act or omisaicon of the Plaintiff, the Department of
Natural Resources and Conservation, upon which'Crumpled Hozxn
may xecovér damages. The cessation of pumping was originally
caused byla shutoff of electricity to the well and the failure
to :esume‘pumping was a management decision of the D:fendant,
Crumpled Horn. The investments made by Crumpled Hotn in zeliance.
on the provisional permit were made as management decisions and
the property acquired has been used and is available for use by
Crumpled Horn. :
4. ol
;The extent of drawdown which will occur if Crumpled
Horn pumps according to its planned schedulé is not known, howaver
drawdown caused by full pumpihg will be g:e#ter and will affect
a larger srea than the drawdown caused by; the‘bumping in 1976,
In orxder to protect the rights of all thejpazties the Court shall
retain jurisdiction over the pumping aetivfties,of Crumpled Horn.
Crumplad Horn shall be subject to a monitofing plan to be drawn
up by the Department of Natural Resources and Conaservation, to be
paid for by Crumpled Horn and to be appzo#ed hy.the Coutt. The
pumping shall be allowed for a period to estend over two irriga-
tion seasons to determine the further nndltutu:e changes in the
conditions of the acquifer.
5.
All parties shall pay their own’éOItn and attorneys
fees, L. 3
DATED this 15th day of June, 1975.

OMGINAL SIGNED BY
W, W, Lauly

R

W. W. LES3LEY, Distriect Judge Presiding

i !
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i 19| is Ian admmistrative agency of the state ofﬁontana created.{ :
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j_:' 23 f % plaintiff and Intervenore. Haroldlbepner. Elizabeth
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‘ 2 iy i} Defendant, crumpled Horn iuh}éorpoxation c:eated. o:':- s
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|
.sw 1/4,’both in section 1; 40 acres in the uw 1/4 of SQétionIIZ:

Eikt i

%2, “‘. _:'. l

"to|appropriate water to cru?pled Horn purluant Lo Applicaa

‘ll:| | i

at.ll:38 a. m.,,upon a finding that “tha oritekia of'section seaaas. ﬁ

gt wrh : ‘
s s AR *-‘-!iu-:a',' pn
R.C. M. 1947 had been met the source and, point of divereion of

<1 L
twofwelll mAnifold~

i) -‘ o
' -Iu ‘,ni',“||‘-.‘

ed together at po;nts in the N lﬁw uw 1/4 of, section 12 andl"

the appropriation wag Qround waterfby he3 o

;'on January 25, 1976 thevnepartment'ieaued a Proviaional

y o i
'tion No. 4516-g41-o with a. priority daeagfxod Decembar 3;, 1914,“'3

| |.|l Joon ' lﬁ : "li ';'Jl”"!""" I'{ﬁ;i'i.: .‘

Worl i

in the W 1/, (1/22) o% Section 1, both in T..25 il n. 4 W,
M. P.M.; Teton County, Montana- water appropriated'purauant to;,=‘
ol S5 S :1‘” i B

the permit was to be ueed for new irrigation purpos-s from April
L

! 8
l to October Cy ¥ inclusive of each ye?rj and used on the following

deacribed landa- 160 aorea in the Nw 1/4 and 160 aorea in the
o et
all in T. 25 Mo R 4 w., M. P. M.,ITeton Countﬂ, Montana, and i

contained 360 -acres, more or 1-35: waters appropriated or to be

diverte& at ‘the rate not to exceed 6 B cfb or 3 000 gpm and
LR | ; ) I | o
4 .:l [ 4 R " : ,
distriburtion works for the appropriati,on {vere to be oompleted.
Py oaiii el i
and water to be applied to beneficial use on or before Decemher
" -' AL i
15 1971._|The pemmit was iasued Buhjectlto all prior Wﬁter j

a quanity of 720 acre—feet per annum. The diverfion aﬁd o P

righta, ﬁnd upon the following limitatione,iterma, conditiona,

\ S50 b 1" ¢ 1‘\"
and reetriotions: . '!:-' g .ixl 'n’l'
i ! ' 5

: lp st i

4 : % i g J-f B e i

‘if j.. 1.: The permit was issued’ subjeet to any final

S i determination of existing wator-rights, )
! provided by Montz na Law. iy i 3 i‘M--;

. 2.. The permit was iasued uubjeot to the‘. ot
; | ! :.:ng COndit:Lonn: T : e iﬁ‘ll"'f'i“‘i'i-' 1' W
el oy it 15X o 1 ¥ { i
i |1, (a) That an adequate measuring. device be' w'
{ il . installed so as to meaaure,volum- o£‘Watar"”,.;
pumped; | ! ')l IR "L 5 TPV““:HT; '
i .|“n | :.»:""';'l' g
. (b) That the propoeed appropriation does not:
contaminate the surface aquifer now used by the,
Objectors so that the water can'continue to

.. be used. for domeatic and. stock’ﬁurpoaes:‘ y-f',f'f

g

|
|
]
'
i
;
1
|
i
|
I
| | Tt 1 g4 4l
|

t~'5 |
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requested

T. 25 N.,

caeing diameter is 6 inches 0 D. w;th a regietered well depth
I ‘11? i
of 100 feet. constltuting a cement well pit, with a etatic.water.

ENE" U

1

Elizabeth M. Hawley ie an owner of ﬁ well located in

R. 4 W., M.P. M., SE 1/4 NE 1/4 SE 1/4 nf Saction 12-

That the, Hawley well is more than 30 yeere old:

1nd1catee that welll of thie type are depreciated ou

pumpub.nd fitt:l.ng and | ;' i
, & S A

,% -

i

11 feet 8 inches.

‘one well. more commonly called t

I
o
)

oo
¥

1and Coneervat:l.on.'.1 .: i

-

i I'
i

'R j ! 2 21
f Nﬂ person aggrleved by the final dedieion of the Departu"

i
H]

pumoege is 10 gpm with a volume of 660 gph

l‘rl

by thlB tlme* she should not recover for

' i -F,

E, i 1 ;'7.,5_&.-;

INB 1/4 sw 1/4.¢the welle being located on
The

r 3 N B i \ H
, AL j e
e

l e ff44,_=e

(c) That if 1neuf£icient fl 3. : -

‘ifrom the shallow aquifer, that the: Applicent cauee 2
test wells to be drilled to the Madison limeetone
i formation and that the results 'of said test . '.;'
" iwells along with the water quality analysis’ be' ! 3
f=lisubm1tted to the Department of uetural Rpeoureeaf' f o

5\1.‘ 1.

foits Ay 1F '|
'Harold Is Depner ie.the owner ?
't ' i § 3 L
T 25 N. R. 4W., M. P. M., Saction 3 NWI1/4rSW 1/4 ox the i

" The permit was issued euhject to all prioz exiet*'lf:
- ring water rights ih the source of supply..j“ R

‘l . -.‘,: ) l. 1\ : H :5'.:' i .'}!“h l:i i

respect to the abOVe-desc:ibed P:obia;onal Permit

a hearing before the Board of Natural Reeourcee and
LR

coneervatlon. No appeal was taken from the Department'e final

|
deciexon as provxded for in Sectxon 89-8-100. R C.M. 1947.‘
G A j'. |"""'l ‘ '

- Well water eince establi-hment of

s
{is‘ueed for household, cattle, horsee, pigs, chickena,]

i .l‘ H
' other foul.ipets. garden, yard, and machinery.

The well wae complet-,

ed in February, 1944 and is located approxlmately 5 feet from
L
the initiel well wh;ch wae completed in 1914.5!The new well wae o

necessary. because the wooden casing of the bld well caved in.i

la.bor for a new well. (Ex. 24). e b :.w“

two wells 1oeeted

The rete of
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-welll mbre oommonly known as the "hou-e‘wall“Jis 42 feeﬁ deep.l

" CASE #

ope at he ‘bottom, ‘and was drilled on October 30,, 1960. .The*

RS o {

2 B L ' _.2;.1 L [
4 inches in diametar.'uainq a used oil wail ca-ing. haé an open

T e o i s

hottom.inalds 15 gpm with a 10 foot drawdown and was dtlilad'
i

EIGHTY-TWO DOLLARS AND FOUR CENTS ($282.04) ,for costs of electri— :
I,

city installation (Exhibit 18); that ooata of drilling. and of

pump are ‘not’ ‘given; that Crumpled Horn s testimony doéan‘t prico
4l

oat of saddle clamp; it is testimony that doea not praponderatey'

| 4 e ;

e i:
claimed damage to the barn well. [j, #;-i
'i‘:" ;' |i1 8“‘ ! 'E I 1 | i A
i Roger 7. Weist is the ownerrof two we 1s in‘the NE, 1/3
"' ! i ‘I_'.i'f-n Ha.
NW 1/4 Df Section 35, T. 26 N., R. 4 W.l’M P.M. Iboth WQllu urd'
| U] lr'| .:i 2 dE Rt ’

78 feet daep. The casinga are 4 %iinchlo.gbu. 160 pound tastq ﬂh..

ol 4B 1 i R RIS L R
P. V. C. plastic. From, 68 feet t¢ 78, feet theralis a perforatea

5 ti
IY
@i

iR -y
M

W A L
| b |
|

~
4N

in 194s[hﬁheae two walls Tre used for domoatic purposes and ;n;j
atookwatﬁr# EAdd:.tionailly.athera are 4Pot?ot?walin, a11 looated.&
in Section 2 which are'all located on naréld ' pner '8 1and when
he';Lr;thla the iand,!and‘the walls are ieeJ“fot hay meadow :"?
j..::z:it_:f.a_l_t::l.on‘.| ;, *‘;j }ij< ‘,?tf; .*| ‘t‘“"pwtl1o ?;;J% l PIA;
"jzj':l That Depner 's, two wells are|ﬁa1}a§ tha housa‘and th? s
harn waﬁl ithat the house well problem{wa?:attamptad to. be. i s
lsolyoa ﬂg installing a submarsibla pumP in tna‘?xisting rell" :
tnat_thia didn t work- that tnex thenlloaerfﬁ‘tnalotop plpe tol L:=‘
1ow?r tﬁe draw1ng point of well that Exhibiﬁ 16|tolooYon.coat of
this procedura is a check for THREE nunnaﬁnluxnaav-oua DOLLARS ' .
AND nxn% cnuws ($391. 09) that the reco;dléo;;'aa£'3£19¢9te 3fil?
reapective costs of installation and lowoéing: t;at“a fait .} ;L
estimate here is THREE HUNDRED nonnaas fsaoo'oo) \w.:”ﬁ}$-;§ e
f:4< Ai: That the testimony ooncerning the a;;; woli cost is ??
j eluaiver ‘the record shows only a single:iiemﬂofléwo &UNDREDIl r
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'2 gpm 1nto a pipe 11 inchea in diameter*hyleo feet IOng to prbvidn i

‘minutee Lfter pumping.: Well developed by air.for tho hdurs.; :
_Seal—tip.packer at 42 feet. Preaent flowqof water.froﬁ 1 k 1nuhu %ﬁ
plaatic pipe is 3.7 gpm. The plastic pipd ia'Fied ihto{th-
. H l ¥

! LT RO BT S i Wi
R P
casing 1b feet from the top of the casing and than runu dawnhlllx e
to a ltobkltank approximately 75 feet:- ) | '
: _T'-i; & skd kgl i 3 i
A b E T e
¢4 % i i M
{ : - 1 i S b
3 ! T o
AR I8 s g
: 40

F ety ..-‘
vater. 1

i B Vo vy "‘ 5 & Gt i
inside aiiarrowing barn it ia ueeﬁ to Tupply pree-ure'

| hid ‘ll' o

watér inaide the barn and a undergrouné l%nd;dutaide o ﬁydian”
L -i"" ¢ lft* LR R T R '

If tha water table is’ high enough. it alholflowu]at the . ratelof

,| :n-,,} . - 1 i Ir'1‘ "']

iy

water.to aeveral.pens:efrfeeder pigs.‘ %WJJ ﬁ'J$W" .JT[J\$£:¥.
lfj" J;-The other well is a house ' we f! tiin|uaed fdr houee-fl '
hold purboses and to wat-r a lawn aﬁd‘garéen.1lpumps on beth wﬁlls‘f
.have a capacxty of approximately 12 gpm. ;Therarn wall,was
arch 30, 1972 and the house well {in Aprii. l91% ;
-“r That the Roger J. Weist Jélléilfe t;otin nnnser:I

i #l:] L
one is located inalde a farrow barn ‘and the a?cond is a houe
; | . Vg

I ¥ | ap iy
wall and ia used for domestrc Lurpoaealand tolwater lawn.an
p i) .

1 .
'

gardan; that it ia clained neither of the!twu wells flowa 8%
i ! by MY Rl
naturally. that no present damage or expens& hae heen uhown

LA A

'.| ' ot {},g. ) i'l‘:.”'

sl o Affl
'*%4? .The Montana Departmant of|staté‘nande owns a well 3
: "l-"x'-a
located in the. SE 1/4 SE 1/4, Section 3611T.;26 N. h 4*
b bl o 3 sl ]
Daniel . Li: Welst is the lessee of the Well. The. well wae drilled i

' .
. L] ;!.Il-lll"

E , .
by Mr. Ray Anderson of choteau. Montana for tha purpoed of etbck-
water use.! The well was started on aulyIiBL l971.; The ﬁize 6f

the holeidrllled is 6 & inch. The aize of the casing 1! 4 N inch

! i .:51' % i '|l
0. D.. P.V c. plastic 160 pound, depth to '102 feet.r Perforations

were drilled from 82 feet to 102 feet on 4 tldee with 3/5 ineh
i 1 Bt

holesh Qtatic water level is 9 feet at 30 épn meaenrediﬁo ) ! 4 .:f

i1

. ¢ : [ ,\
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i I | | it o AMpatged
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under wat.arl (Exhibit 8} for a total of 'I'WO THOU'SAN'D FIVE HUNDRED .'
!

shawa thélquate lénd \hil :
(a frae lowihg weil dried up) and the'daMages|ineutred arn:

"' 'TII N ¢ "-:.||i )

TWO uuunann TWELVE nomnans AND s:surr csnis (lez 80)" at of’

providi:& electrical sarviae (Exhibi.t a) m:gbnousm iv'oun
nit ' i ' i Lot o gy -'
Hunnmnl omnr DOI..IAR.S ($l 440 oo) electrijiﬁy[for io ya‘aki-_f“ T
! AL | J . § I ,4 {5, 5
(gxhibiili)r SIX HUNDRED FIFTY—EIGHT DOLLAHS raesa qa) cost o

wEh L e i

' 51 That the avidence clenrly

pump (E

I '
eleétria Vaterer (Exhxbit a) and THENTY donLAns (s;q oo; cemant‘ :

g Y ‘ g B8

m‘u_?! s x nomas AND EIGHTY CENTS (sz 52&86); that l;he evié
.dé?%¢:é% Fi F“Fsat;°nkﬁftﬂ°““me? églﬁtﬁjr walla Nﬁrlh ?£ Muddy
.c?:‘e:elt :lh rca.nty, unclaar, and defin:l]tarlg_ Judn._ﬁot Prgpo’r.tdlora.t?.i',
tolpl%ow le?geanat t§%§ t%mg ‘E : 1
g 8 !Th;t the claim as to aaan,, ﬂa;é Quilitylof;thﬁf-an'
ilt-.ht.a.' ln;é;sai't;r of installation_ ?f f:l:il;t;.ers is notr pr-ow‘r'é'dh:‘“"
o e o | R BT |
S0 BN ORI i 1
l éiéf@~?i:‘ single well was drilled "’¥.%ﬁ?§; to'a daptﬁ ?‘-7°i
fee§ by c:umpled Horn.' The crumplad Horn wa;} nnd the uelll 6{
thelPlai?tﬁffs Intervanors are alllﬁch?;% 1n;$ha uquifar in Eha
Muddy creak Arte-ian Basin wh{ch ocdup%eﬁ portio?-:¢ﬁ H?:P?.I!l
town?hips north and east of Farwington ihkjbtan fogp#x
il e e L
"‘The Pinedale Mountaxn outwash iﬂ éhé uquifer that

1‘. )‘.‘“ ]1.E<|F

suppliestdomestic, stock and irrigation!ﬁatﬁt to Wall ,on thﬁj;z'“

oy (8 | R ! ‘1‘-'||."l|i'
Burton Bench., The aqulfer occurs ah tholéurface

AW i ey

westarn édge of the Burton Bench from Parmington wast to RnlttdnA

Gap and from the vicinity of choteau Airﬁért nnrth to #qstek l"

outﬁaah na. hrh '

creek. Lake beda and glacial till ovarlly tha
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_equifer il reoharged by infiltrati

i . i 5
A ',-“,A.I..l" i ‘ll‘ i) 4 _' Iy LR IR a O

.ertedianlpreseure.. The

d L l ‘ ay | |
the 1c.-.urtmLeh ogeurs at the m'urface. E Wate:.‘ qmovéa frm
I B {i ll.. 5 ¥ : B st 3

I""
b

,|| g i : il " ;ll.

ot gl l‘II’ !

’ !' i Ty '[tl| n,l‘f il e
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appropriated wat

2 'l
: ?é fbr 27 dayerureuah
i Dopg a1y den A L
to BenafioiaL Water Uae ?ermit No. 4516-§4l-mbetween August 27,

|
and Septemher 23, 1976 when crumpled Horn:ceae?dtpumping. The

amoudt of water pumped each day was 375 gpm,lhpproximately 1 B'L

11 i
acre-feek per 24 hour period Pumping wai tnkin%{plaoe 23 houre
iy b .3|| Pl k) "I-" bi.
a day.: k deep well turbine pump with a meximumscapaoity of !

ok fml' g

500 gpm wad ueed during the pumping operttionj'. l"'{i e
v ; KA i3 i i SRR

' ""‘5'?1 ; 14a' b L#W'“:.er {7
e l ‘. :-.' !.zi v'i‘ 1

During the 27 day pumping period ltarting August ZJ.f‘

2t

4 r

! I Neft i ;' ;
1976 Waﬁer 1evele dropped enough eo that,the flow may have been
D 1y 5 G E|.! q‘il

affected on 6 nearby wells; owners of aeveral of tho affected

I

wella complained to the Department of iowetlwater leveln caueed

|‘||' l}rl | o -‘||
by Crumpled Horn's pumping."-:.'gl- :hi
C b %“i"|f e BT

BRI ASL : : : e
" itilj], Residual drawdown in wells ‘kn i|td'hmre been

il gl RS """

of 0 6 feefg (b) Elizabeth Hawley l houae well with a'elaimed;u

reeidual drawdown of .8. 3 feet; (c) State L&nd‘e ntoek Wull ,i

TR ST & g e Ay g
(DanielIWeist lesdee) w1th a claimed reuidual dramdaﬂn df
lT'|1 i e
greater than Lvl7 feet- (e) Roger Weist e etockjrell with a‘
; i!| " e i.l.',l }. :
claimed ‘ .;:
T

the Smpérmeeble beds’ that confine watext i the|outwaah1under o %T
e il s o WL g o TR

and tills fStorage :Ln the artesian porhién o!,.ht.he Muddyz Creek; i I
Baain'aquifer is approximately 170 000 act-*ﬂdet of baterl’: he
: il \ .., ' Yaaeg Y

i ‘,‘-ll' f?l'!‘f ! "":;

by, pumping from the crumpled Horn well. i.ncludez \ (a) ,Hltold”}. ,‘
3 I gin, 3 .l | yod 154 Y { :! 5 ' :"r -'?;- ey I
Depner etock well with a claimed reeiA i drawdown Ln

i ql'f
predipit&tion, enowmelt. and irrzgation Hatar in ‘the azaa wheieﬂ?ﬂ'
i I LI l"-‘-"l:"
“!t ftO lL 'h,,
east¢under the confining beds. SGme Watef 1&:&5 upward to Mudd?ir

Creek ‘where the stream has cut downward through the lake eed nﬁnr
: it o " : A R

21 ] “ l"'i :
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Pernit 0. -g41~0 has not been quantitativelx Qetermined- huk—?ﬁ
_evggiférawnown will Loccur and it will odchr;gnh;.mngniunde nf aln
s : SR RES TR .
During the fall of 1976 the irrigntion planq for .‘ ,
plé ﬁorn indicated that pumping Jodltltaka placelfiit;eﬁl :i
tJ twanty naye in, the fall. fifteen nnys.in the sbring,rand l ‘
tnirty days nuring the growing seas;n:“:;.‘ﬁ-i j? f; j :
4"' W .r '{'i. ' b 18 13'. Ly '. ! il s : 5 AL B
'ﬂii“bﬁ i pumping by crumpled Horn Qunin% thT|i7 uny‘pﬁfiod in ﬁxi.
1976 had|some effegt on an area of approximataly eight bqu s
mii457: Projections indicate that pumping at'th% fuiliﬂntn Plannnd

pumping water 1evels and racovary water leValp.frum A

oo, ' |1 |'7'I " Iu-

pumpingtperiods ware analyzed bf Btnndardltechniques ta determ :L

|"l |. o : " ;

¥ ]
the transmissivity and storage co-effiuienq af.zhe aquifef periddh i

L T ls. g 1 - X | ..I"
with thdaeiparametera known. theteffects bf pumping chniba cdmn-
§ l' A i sl SPFEe Tt e S i g
puted ‘for Various pumping stagas, and varioué pumping perioda..II
o B b Bodoq it |-.' ol 1 ! \ El
The extent of drawdown.to be axpechad froh fqrtherlpumping by : o
,.‘,,;I \ 3 'u‘..u. | : i"‘ ‘, Fuy

CrumPled Horn frOm a -ingla uulllnr'by fufther pumping nfﬁeri'

|. '1'i

éomplntionlof the wnlls permitted under Bénefinial water Use;f

by crumpled Horn may . effeut an - area of u; to, fifty (50)|squara s

I i ) ;
rru.les,I 1tPough the exact size is unknown &Teito unknownxvaridbleuy,
ai) e H i e A I ,‘..“. s
such as precise rate and areas of recharge and dischafgeland thé
it i ! | PR
affectﬂéf Mnddy creek.

Lo "u:r
1 i:‘, Lo i : 1.9._.9.‘. iih : :
-I ?. : y A field inapection was qqnducted onlsﬁptembef 9':

: the De;artment of Natural Rnsources-aﬁd chénrnnéian ﬁo. };
determine the extent of the adverse affectslanl} rnnui;~o£ tha
Pumping;bJ crumpled Horn.: As a !g?ulf-éiIin?'ing;qti§:%ion it
wasufo, n tnat the drawﬂown cauaedihy thé_puﬁning oﬁ‘cfumplaa~
Horn wa sufficient to terminatg once flowinq}arteni
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".‘_'..i T
. . 2.3
giy ' .'1 Tl}e'.weild south of Muddy creek auffered a g.m:,'inq.of static ]
o :';,.‘" '|‘f-'" i 8 I T T ol i
7 1M, " z A8, 1°! ; Octoba'l‘,",;-ﬂ.
N -l » g ' ety 1 e ll sl 1 i gl T B SO ;.‘
8 -after pumPing had ceaseld, t.he date of t.he. secbnd ﬂeld 1napec€1on }
sy 2 i Bl e N v 4
ot 4 :hy tha Departmant of Natural Rasourcea aﬂd canserrntiohurnbne bf ’ﬁf
.. e ' . e AN 3 il
ﬁ‘ﬁ‘ A the Wﬁllé of the Plaintxffs ,and, Intervenoru had r-qained.the {4 .ﬁ
gt g eyt o T = ] A e
5, 0 atatic water levels that were praeent befofd’the pumpiny by j e TH
gion & gl i 3 i , { 5 _; 7
KL 7 'Crumpled Horn had commenced. 3 ‘ Jiq' ;i
a v firity v M i . gk it
230 ! RN o it
; -8 ol 8 B
%o 5 ?- thi
. :_ 3 : 9 Ve
: ot i
- 10 %
4 J'i"
3 1; 11 f
2 I
g B3 13 i
.. ; ; 1 b
i &' 5 1‘ . :"""!i __'." ll ; : ‘*i| i l 5 i i '
15 {:“"f@! 'Pumping by crumpled Horn ﬂto?péi whenathe elactricity ‘F

want'off and the pump shut downq‘ The fallure tc rasuna pumping

llnﬁ'- -‘:"""""q\i'ﬁ#"‘-!" R
during t e Fall of 1976 was due to mnnagemenﬁldecinions of -H_Ig

crumpled Horn rather than a threat hy the!Dbphrtment of NaturtLA
"i.'\l'

¥, :
Rasources and CQnaarvation to ohtain an injunction._ Crumpled

R A e i dmin 4

R S . S e e s T e s e s A e S 8 ol Rt b

5 ng%?“d%din?t resume pumping Nhen ho requaﬂtad by the Dapl:tment .
atra time ?h?_nepartment wigbédepamakr,;gst'Pea?u{ements on thfa ;
“‘f’.’amuf!?ing wolti, ' LT v g :E T 15

ol 8 L (B T o c
G R
.i* f;! The investments made by crumplad Hofn in rgl%fnce o "ﬁ ;&

the: provgaional permit were made as; mnnagdment dacisioﬂs. and ﬁ}} B

the! aamﬂ are still available for usa and ire cépxtal 1mprovemndt§:@

to»Crumpled Horn's property.
I
‘t J.*" N L
e ifl -

L the result;of any , act or omiaslon of the Dapﬁrtmantiof huturalu+
: ‘ |p " : ':'\ v :
v Resourcds and canservatioq. | ) J{F i W¢
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ollowing COnclueions of Law:

,u S

] ‘:'
e 11
b hhtw

Natural Resources and conservation bf the

e e i N

: i QQNCLUSIO;!S oF LAJ‘_-.'-: ] M e

The cause of actions alleged by thernepartmeht of
iﬁaﬁe of Mpntana an

Vo R | : e iyt
the Plaintiffe and Intervenore, Harold Dep etJ Eligahethh

i ;
'Roger Nefetr,and Erneet weiet. and Daniel idt, doing hueinesb

] 4

ae Muddy creek Ranch, 'are not res edjuieeﬁhr |P1aintiff nnd

|
thL{Plairtiffs and,:ntervenore have etandi?g ﬁo hring thia

aétien:i theiDietrict court has juriedictibn ovar subject

! i

'matter qi'the ieauee raieed in th- Cumpleiht of plaintitf

| d i

e 2
pursuan£ to Title 93 chapter 99, and Seotion 39-397. a c.u..‘

'| i |
flod e -'
J

’ e ot ';;!‘{[. .. .|', :

ﬁ to

t No. 4515-941—0 has affected. ddei affect. An

Af;ect prior appropriaters in he;same aquiferl,-

"-‘ B & .“'-‘}
Crumpled Horn is a later appropriatot (junioﬂ approptiau,;

;to:i'in?Lhe same aquifer as the prior appfopriators (senior ’

i | o
. apprOpriTtors), Harold nepner. Blizaheth;ﬂawley. ROger Heidt. .

and Erneht Heiet and naniel weiut, doingiﬁusine!e es Muddy creek
( = atg i d | L] s ol i3 ||l!"' d ‘. t
Ranch, The means of diversion of the eenior appropriatnre frum .,

.|.|

g i e |
" the aquifer are Bubject to furtherrevalu?giom
i byl !t
crumpled Horn corporation hae affected the wat

!" e % .' L '| i }rll..l ‘\l

|
Muddy creek aquifer. f’:Jp'”” " “?3H1{7 ’en
(Al i AL
:Jjﬂ'ni ; £k
I

e —'...{-7_":9 1-

F The pum? 9 bv‘
e:: i:eble; in thé

i'The appropriation by crumpled Horn hffects eeme ¢£ :

the senior appropriators to the extent that it ih not‘eebﬂohi

L i [ 4,

practical, or convenient for the lenior eppgoprietore. don-id :‘75:

ing their historical means ef appropriatign. l=;

1I h l',‘:;' E : .1 1! I
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heir water rrghts under tha,prefant ‘ch
: ' '
approptihti Iif

lw

'M'

|li
l'

crumpled Horn 8

| ;.-l
ok
actxona cf the corporation

by crumpled Horn were

ir That crumpled Horn ahali pay

_and-cqment.undar water.

prouisional permit grant

|That this Court

.‘J.'

"

bt

wﬁich e%titlcd Crumpled Hatu tc r?covar
alleged hy crumpled Horn are a di

-||'..' s v e
. Any détrimaut bﬁ dnmagen éufferad

) : Hl iy | 8 i
own corporate aetionsj
"t ' T .
pursuant to_Proviuibnaf I’

the result oé its
Any inveatment mada by cxumpled Horn
lPermit was made at crumplpd Hbrn s own risk“f
! i:{ﬂ}gf;
i tr: W

‘hr. Harold Depner

3

| lj v:I; “I'.“_;Il.g

tha sum of THREE HUNDRED DOLLARS (ssoo 00) for

expendxture in nleanzng the well and attampting
TF A

water pump because of: the changed conditiona ca

' § ‘ I;'|'|‘ :I:
: iy
f u

Horn s aunior approprzator.

: 'virr. ﬁ; ‘
That crumpled Horn shall pay to Danié; an

to prodlde electr1ca1 Bervice.

That the perm;t under which the cf

: ‘#‘4 :
) g Y e
Qihcme of the prior appropriatoru.

Y fuh:l.aieful :uaih'
L ! E| Erl

penuation.

uspd

a1l

" T 3

b a4 : )

pled norn !acuned ﬁ B

ad hy tﬁelnapartﬁant

x. :

tokproperly prote
i

|l"““|'{ "’
£/ the prior appropriators. and to further grant 1“11‘>.-T

pﬁhuot ;;acénublf
g R T e

_ged conditiona V'fj;
:tha'lama hquifer;',fh

'ljrl l I'.

;rwha nepartment of Naturai nnnouruau-aﬁd'COndoryaticn
Akerl ho un.lhwful ~action ot ahuna.;
] 2 4 b '.‘ l "

i'il'r

rect}ra!ulf.of tha vo unt
SN Y ‘!i*l

1
4 3 I.-l

b 't
il

|1|

Weist}tha}sum of TWO THOUSAND PIVE HUNDRBD TWENT!-BIX DOLLARS

i ':".;‘

AND EIGHTY-SIX CENTS ($2526 ae) for sumu necaasary to be . expendad

H I ‘|! \?'

coat ¢£ pumping alectrieal watdr u

|-|r 4R

J
h‘ o

1
1

ita Junior appropriator rights in'tha area concﬂrned WI! undar:
" g Loks] ot '--.‘.[I‘uﬂ"l.'f by

.iTh-

sound reanpnablo'

to inatall a deep
e

by.Crumpled
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it T of tha available water by thoﬁjunidf apprﬁptiatoﬁ
-"" i g st Fan AR 'l
! e a11 appropriators here 1nvolveq with t-.he gomddy _grleek uqu:.fer
;'.,i“"‘- s e v f -'= By "" i el 5" ';“'-
R L tama- ;jdrisdict:mn of t.his mattet both aa £o the ° ration of .| :
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MONT. perr, g
ki . OF
RESGURCES & (0 :N
IN THE DISTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF THE

i ﬁ«‘u

ATURAL
SERVArIUL

STATE OF MONTANA, IN AND FOR THE COUNTY OF TETON

I

o e e e e o o e s b - - -

THE DEPARTMENT OF NATURAL -

Vs,

—¥4itndim: 17

——r et e 4

THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION OF THE STATE OF
MONTANA,

fﬁ&:r
m?./_lumi';iﬁ. LUYIe X -

ORI
Reapondent.

)
)
RESOURCES AND CON3ERVATION OF ) V!q
THE STATE OF MONTANA, ; -
pPlaintiff, )
)
and ;
HAROLD DEPNER, ELIZABETH HAWLEY, )
ROGER WEIST, and ERNEST WEIST and )
DANIEL WEIST, doing business as )
MUDDY CREEK RANCH, ;
plaintiff and )
Intervenors, )
)
vs, ) No. 79276
)
CRUMPLED HORN, a Montana Corpora=- )
tion, j;
pafendant. )
______ FERRp—— - - ;
STATE EX. REL. CRUMPLED HORN, )
a Montana Corporation, )
)
R :altox, ) ] 5
) FILER
)
)
)
)
)
)
)
)

INTERLOCUTORY DGME ECR

The above-entitled cause came on for trisml before the
Honorable W. W. Lessley, sitting without a jury, on Wednesday,
March 8, 1978. ‘ .

The Plajintiffs were represented by Mr. Robert T. Cummins
1 North Last Chance Gulch, Helena, Montana, and by Mr. Donald D.
MacIntyre of the Department of Natural Resources and Conservation,
Halena, Montana. The Plaintiffs and Intexﬁeno:a were represented

by Mx. R. Keith 3txeng, Attorney at Law of the firm Chuxch, Harris




30
31
32

C A S'Em#_%’ , NE s -

Johnson and wWilliams of Great Falls, Montana., The Defendant was

represented by Lester H. Loble, I1I, Attorney at Law of the firm
of Loble, Pauly, Harlen, Picotte and Norris, P. C. of Helena,
Montana,

The Court having considered the testimény, documentary
evidence, pleadings and other materials made and filed its
Findings of Fact.

IT 15 HEREBY ORDERED, ADJUDGED, DECREED AND DECLARED
THAT: ’

1.

During September and October of 1976, éhe Defendant,
Crumpled Horn, was pumping water from the Muddy Creek Aquifer
pursuant to a provisional permit which was issued by the Depart-
ment of Natural Resources and Conservation and which was issued
subject to_all priox existing water rights in the agquifer.
Plaintiffs and Intervenors have priox existiné righta in the
Muddy Creek Aquifer,

2. :

Tﬁe pumping by Crumpled Horn affected Harold Depner's
ﬁouse well and the well on state land leased by Daniel Weist,
and Ernest Weist so that they could not reasonably exercise their
prior existing water rights. Crumpled Horn shall pay to Hatold
Depner the sum of Three Hundred Dollars ($300.00) as the reasonablp
expense required to obtain water from his hou;e well. If
Crumpled Horn elects to continue pumping and as a p:econdigion to
renawal of pumping Crumpled Horn shall pay to Daniel weiatland
Ernest Weist the sum of Two Thousand Five Hundred Twenty-Six
Dollars and Eight-six cents ($2,526.86.) as the reasonable expense
of obtaining water from the well on the state‘land. It was:not
proven that Plaintiffs and Intervenors could not reassonably exer-

cise their water rights in regard to the other wells herein in-

volved but future pumping by Crumpled Horn may adversely affect

- : | 4
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those wells,
3.

The Defendant, Crumpled Horn, suffered no detriment
from any act or omission of the Plaintiff, the Department of
Natural Resources and Conservation, upon which crump1ed Hozrn
nay zecov&: damages. The cessation of pumping was originally
caused by'a shutoff of electricity to the well and the failure
to :eaume'pumping was a management decision of the Defendant,
Crumpled Horn. The investments made by Crumpled Hotn in reliance
on the provisional permit were made as management decisions and
the property acquired has been used and is_availabla for use by
Crumpled Horn. ;

4. ! !

iThe extent of drawdown which will occur if Crumpled
Horn pumps$ according to its planned schedu1§ is not known, howaver
dr awdown éaused by full pumpiﬁg will be gxeitez and will affect
a larger area than the drawdown caused hy; ;heibumping in 1976,
In order to protect the rights of all theipartieu the Court shall
retain jurisdiction over the pumping nctivitieslof Crumpled Horn.
Crumpled Horn shall be subject to a monito;ing plan to be drawn
up by the Department of Natural Resources and Conservation, to be
paid for by Crumpled Horn and to be appxn#ed hy‘the courﬁ. The
pumping shall be allowed for a period to extend over two irriga-
tion seasons to determine the further andttutute changes in the
conditions of the acguifer.

5.

All parties shall pay their OWnléOltl and atto£neys
fees, _ K

DATED this 15th day of June, 191&.

QMBI SIGNED BY EEE
W, W, .faufly ' ;

[

W, W. LES3LEY, Distrlét Judge Presiding

*/:ﬁcp
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CC:

church, Harris, Johnson & Williams
R. Keith 3trong
P. 0. Box 1645

Great P lls, MT 59403

Loble.l Pauly, Harlen, Picotte & Nouin.'P. C.
Lester H. Loble, II
833 North Last Chance Gulch
Helena, MT 59601

Robert T. Cummins : -
1 Last chance Gulch

H2lena, MT 59601

ponald D. MacIntyre L//// o

32 3. Ewing

Helena, MT 59601 |
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X RECEZIVED
. MAY 1 8 1978
. MONT. CEPT. OF NATURAL '
1 RESWIMC'MBERIM COURT OF THE NINTH JUDICIAL DISTRICT OF THE
9 STATE OF MONTANA, IN AND FOR THE COUNTY OF:'I'ETON
3 - - - — — - e s e Ee s s wme e e e W W )d - - - - - e L - - — - - - -
4 THE DEPARTMENT OF NATURAL ) [
RESOURCES AND CONSERVATION OF ) . N
g [| THE STATE OF MONTANA, ) : "
, ) |
6 Plaintiff, ) : i
) ' -
7 and ) FILE ?
R4 e TECR L NS T- LY ¢
g | HAROLD DEPNER, ELIZABETH HAWLEY, ) ___ NINA GREYN
ROGER WEIST, AND ERNEST WEIST and ) T CLERK
9 DANIEL WEIST, doing business as ) 2('[‘{'\ NP :
MUDDY CREEK RANCH, ) Pl ILATIERS B e
10 . ) f PEPITY CLERK
Plaintiff and ) :
1 Intexvenors, )
)
12 -va- ) ' 'No. 7076
) i
13 CRUMPLED HORN, a Montana corpora- )
tion, )
)
1 Defendant. )
15 ----- - e e e e e e e s e e -)od_l--lﬂ‘-h——-‘-'-—-—
= MEMORANDUM . |
18 This cause has been decided under the facts as 1
1 heard, read, and analyzed them. The policy of this State as to
20 water policy controlled the Court and let it to its final’
21 Conclusions. The policy is c¢lear:
z Section B89-866 (3), R.C.M. 1947
28 "It is the policy of this State and a purpose of !
this act to encourage the wise use of the State's
24 water resources by making them available for
appropriation consistent with thie act, and to
2 provide for the wise utilization, development,
and conservation of the waters of the state for
26 the maximum benefit of its people with the least
" poasible degradation of the natural aguatic eco-
0 systems. 1In pursuit of this policy, the state
‘encourages the development of facilities which -
28 ‘atore and conanrve watera for beneficial use, the
maximization of the use of those waters in Mont-
29 ana, for the stabilization of stream flowa, and
for groundwater recharge." (Emphasis supplied)
" 'To use to its capacity and to always conserve the |
o great ground water resources of our State ahd particularly the |
; X . |
‘ 82 ground water of the Muddy Creek aguifer and surrounding area '
CABE# o0 |
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must be the acarlot thread underlining this couxt'é decision,

Rll parties agree that the area we are denling with
is a socurce of much water, Thexe are lthQll croeaks, marshy areas
and a large confined underground aguifers it 1ljnzt¢¢lano=(!an
Norbaeck's report)., Some wells flow at the Qu:!lc.. and others
need digging. Hera is water; a q:nné deal of watexr, and as is
most usual in such situations, the eazly usexs tend to be profli-
gate in their use, That use, even though nék the most economical
must be closely examined and protected, But there are limits;
prior is not prior in the ahsolute sense that most inaflléient
means of diversion will receive absolute autonomy. The word
"xsasonable” is the bench mark of all water controversies, It
must ba go here. sees Section 89-2912 R.C.M; 19;7.

| The practical, afficient, and fair allocation of

ground water in the Muddy Creek aguifer means more time, mora
tests, mora supervision; a -péody sgattlement may not ba the
best in tﬁa long run, wayman V, Murray ity Cozxporation 438 p 2
861 (utah). We have therefore adopted intnzlocutory findings
and conclusions and will sign that type of audgmnnt.
DATED thi.a/_(@‘ day of MAY, 1978,

ORIGINAL SIGNED BY
W. W. Lesalay

W, W, LRSSLEY, District Judge P!.llJ

CCyr Church, Harris, Johnson & Williams
Re Keith Strong
P. Oy Box 1645
Great Falls, Mt 59403

Loble, Pauly, Harlen, Plcotte & Noxxim, P. Ce
Lester H. Loble, II ;
833 North Last Chance Gulch

P. ot BOxX 176

Helona, Mt 59601

Robett T. Cummins ‘ ; i i
" 1 r.ast chance Gulch , Y
Helena, Mt 59601 ;
Dponald D. MacIntyre T ST DS P oH
Attotnay at Law, 32 3. Bwing i Lo I
Halena, Mt 59671 :

ing




Permit No. 4516-g41-0

EXHIBIT “A" :
BEFORE THE DEPARTMENT | i 27__-79

OF
. NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

-—_——--——_-————--—---.—-—_-——--——_-—--_-—-_—---.-.-——---———-——--—-——-—_n--——-—---——

IN THE MATTER OF APPLICATION ; :

FOR BENEFICIAL WATER USE FINDINGS OF FACT, CONCLUSIONS
PERMIT NO. 4516-g-41-0, BY ) OF LAW, AND ORDER

CRUMPLED HORN )

1 The Proposed Findings of Fact, Conclusions of Law, and Order in this
matter, as entered on January 5, 1976, by the Hearing Examiner, are hereby

adopted as the Final Findings of Fact, Conclusions of Law, and the Final Order..-

ORDER
1. The Applicant's Provisional Permit No. 4516-g41-0 is granted
. allowing the appropriation of 3,000 gallons per minute of water and not to
exceed 720 acre-feet per annum, to be diverted and used for irrigation on
one 360-acre tract, located in the NW% NWs of Section 12, Township 25 North,
Range 4 West, and the W3 of Section 1, Township 25 North, Range 4 West, M.P.M.,
Teton County, Montana. The length of the season of use shall be Apr11 1 to
October 31, inclusive, of each year. The two wells shall be drilled to a
depth of 140 feet and manifolded together. If this alternative fails to supply
| sufficient ther for dse by the App]icanf; iﬁeﬁthgnﬁppl%éﬁﬁt méy d;iffrtﬁé_ &

well to the Madison Limestone, with adequate protection by cementing, and the
diameter of the well shall be no more than 15 inches.

2. The Applicant's permit is granted subject to the fo]]owihg
conditions:

a. That an adequate measuring device shall be installed so as to

. measure the volume of the water pumped;

CASE # +«
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b. That the proposed appropriation does not contaminate the surfacer
aquifer now used by the Objectors so that water can continue to
be used for domestic and stock purposes; and

c. That if insufficient flow is not obtainable from the shallow
aquifer, that the épp]icant cause test wells to be drilled to
the Madison Limestone Formation and that the results of said test
wells along with a water-quality analysis be submitted to the
Department of Natural Resources and Conservation.

3. The permit is granted subject to all prior existing water rights

in the source of. supply.

Done this twenty-second day of January 1976.

Administrator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

NOTICE: Section 89-8-100, R.C.M. 1947 provides that a person who is
aggrieved by a final decision of the Department is entitled to

a hearing before the Board of Natural Resources and Conservation.
A person desiring a hearing before the Board pursuant to this
section must notify the Department in writing within ten (10)
days of the final decision. ' _

Address: Department of Natural Resources and Conservation
Natural Resources Building
32 South Ewing
Helena, MT 59601

CASE #451¢



BEFORE THE BOARD OF NATURAL
RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the Matter of the
Application for Beneficial
Water Use Permit No. 4516-g4l1-0

PROPOSAL FOR DECISION

—— — —— A S S S S S S S S Sem S A S G S G . S S S - S S S S —

PARTIES

Pursuant to the Montana Water Use and Administrative
Procedure Acts, after due notice, a hearing on objections to
the above-entitled application was held in the courtroom of
the Teton County Courthouse, Choteau, Montana, at 1:30 p.m.,
on Wednesday, October 15, 1975, Donald MacIntyre, Hearings
Officer, presiding.

Crumpled Horn, a Montana corporation, was represented by
its attorney, Lester H. Loble, II, of Loble, Picotte & Pauly,
P.C. Testimony was given on behalf of Crumpled Horn by its
consultant, Leslie E. Chalmers.

The following parties submitted timely objections to the
application and appeared personally and through their counsel,
R. Keith Strong, of Church, Harris, Johnson and Williams,
attorneys at law: Mrs. Elizabeth M. Hawley, Lee and Marguerite
Revear, Mr. and Mrs. Lloyd S. Pedersen, Roger J. Weist, Arthur H.
Weist, Ernest A. Weist, and Ernest and Dan Weist d/b/a Muddy
Creek Ranch. The following parties submitted timely objections
and appeared personally: Marion A. Averill, Edmund A. Alzheimer,
Isabelle Truchot, Alex J. Truchot, John L. O'Keefe, Herold I.

Depner, Joel Otness, Ronald Otness and Lyle Otness. The following

CASE # Jsi«
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. parties submitted timely objections to the application but did
not appear: Nevin Caskey, Paul J. Alzheimer, Mr. and Mrs.
Ralph B. Caskey and Edwin J. Schilling.
Testimony was taken and exhibits were receiveﬁ. Peter J.
Norbeck testified for the Department. Leslie E. Chalmers,
consultant to the Crumpled Horn, testified on behalf of
Crumpled Horn. The following objectors testified: Lloyd S.
Pedersen, Ronald Otness, Mrs. Elizabeth Hawley, Lee Revear,
Herold Depner, Roger Weist, Dan Weist (for the Muddy Creek
Ranch). All parties, whether represented by counsel or not,
were permitted to cross-examine all witnesses. Upon the
termination of testimony closing statements were made.
. All exhibits offered by the Department, the Applicant and
the objectors were received into evidence. In addition, the
Hearings Examiner, upon request and motion of the counsel for
the Applicant, ordered that the Declarations of Vested Ground-
water Rights, previously filed with the Department by the
objectors were a part of the record of this proceeding.
MOTIONS
At the close of the case of the objectors, R. Keith Strong
on behalf of his clients, moved that the application be rejected
for failure to serve proper notification on affected parties
and because the application was premature.
Notice of application is governed by Section 89-881(1),
which requires publication and service by certified mail. The
. publication requirements were satisfied in full and no objection

was made to these. Notice by certified mail is required upon

CASE # 51




. applicants or holders of permits who, "according to the records
of the department, may be affected by the proposed appropriation.”
Section 89-881(1). As of the time the mailed notices were sent,
the files and records of the Department indicated that appropriators
of water or applicants for or holders of permits within one mile
of the proposed place of appropriation should receive notice by
certified mail. The notice was sent and the statutory require-
ments satisfied. 1In addition, it should be noted that many of
the objectors live more than one mile from the Applicant. Their
written objections and personal appearance signified that notice
was timely received by them, whether received by certified mail
or not. Therefore, the motion to dismiss for failure to comply
with the notice reguirements of the statute is denied.

. It would be an unreasonable burden to require each applicant
to demonstrate beyond a shadow of a doubt, particularly in cases
of groundwater appropriaﬁions, that his needs will be éompletely
satisfied. This would, in effect, require the Applicant to have
made the appropriation and have expended all of the money in
connection therewith, before learning whether he is entitled to
an appropriation in the first instance. This is contrary to the
requirements of the Montana Water Use Act.

Therefore, the motion to dismiss the application because
it is premature is likewise denied.

As required by law, the Hearings Examiner makes the follow-
ing Proposed Findings of Fact, Conclusions of Law and Order to
the Administrator, Water Resources Division, Department of

. Natural Resources and Conservation.

CASE # "« -



PROPOSED FINDINGS OF FACT
The Application
1. On December 30, 1974, the Applicant submitted
application no. 4516-g41-0 to the Department, seeking to
appropriate 3,000 gallons per minute for a period from April 1
to October 51 inclusive with a maximum water use of 720 acre
feet per annum. The water is to be diverted by means of two
15-inch wells drilled to a depth of 140 feet or to the Madison
Limestone aquifer, if the shallower well does not produce

sufficient water. From the wells, the water would be pumped

' through an irrigation system. The wells would be located in

the NW% of Sec. 12, Lots 3 and 4, the SkNW% and the SW% of
Sec. 1, T. 25 N., R. 4 W., M.P.M., County of Teton, and would
be used to irrigate the lands so described for the purpose of
raising small grains and alfalfa. The total proposed irrigated
acreage is 360 acres.
Facts Proved Through Testimony on behalf of the Department

2. Peter J. Norbeck testified, on behalf of the Department,
that from October 6 through October 8, 1975, he interviewed the
officers and consultant of the Applicant, the objectors and
examined the installations of the objectors insofar as he was
able to do so, soil and weather conditions permitting. He also
took photographs of some of the installations and these were
introduced into evidence.

3. Alex Truchot has a well in the NW%SW%, Sec. 23, Toamt B
R. 4 W. The well is controlled and has a flow of 5 to 10 gallons

per minute. It is located at point 7 on the Dept. Ex. 20.

CASE # “=« -
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. 4. John L. O'Keefe has a well in the SE4%SE¥%, Sec. 1,
T. 25 N., R. 3 W. The well has a continuous, uncontrolled
flow of 3 to 5 gallons per minute. The water flows into a
stock tank and then overflows onto the ground. Dept. Ex. 1
and 2. This well is located about 5 to 6 miles from the
Applicant's proposed point of diversion.
5. Joel Otness has a well located in the SE%SWj% of
Sec.'l, T. 26 N., R. 4 W. It 'is a shallow well with a rusted
casing. It has a continuous, uncontrolled flow, but the volume
of the flow was not estimated. It is located at point 2 on
Dept. Ex. 20.
6. Roger Weist has two wells in the NW% of Sec. 14, T. 25
N., R. 3 W. One well has a static water level of 4.9 feet below
. the top of the well casing. The other, one-quarter mile to the
east of the first well, is tapped and has a flow rate of 10 to
15 gallons per minute when open. It is not- shown on Dept.
Ex. 20.
7. Herold Depner has six wells in the SE%NW% of Sec. 2,
T. 25 N., R. 4 W. The wells are located at point 3 on Dept.
Ex. 20. Exhibit 6 shows the stock well north of the house
(NE%SW%, Sec. 2) which has a continuous, uncontrolled flow of
5 to 10 gallons per minute. Dept. Ex. 7 and 8 show the home-
stead well, east of the Mr. Depner's house. The static water
level is one foot below the casing. On January 10, 1964,
Mr. Depner filed a Declaration of Vested Groundwater Right
with the office of the State Engineer, showing that all ‘of ‘his
. wells are flowing artesian wells and that 750 acre feet per
year are used on 12 acres of land, for personal use and stock

water.
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8. Lloyd S. Pedersen has two wells located in the SW
of Sec. 7, T. 25 N., R. 3 W., shown at point 4 on Dept. EX. 20.
One is a domestic well with the water level 18.55 feet below
the top of the casing. The other is located in the Nw% of
Sec. 7 and will flow at a rate of 70 gpm when the control valve
is open according to the Declaration of Vested Groundwater Right
filed by Mr. Pedersen with the Department on January 10, 1964.

9. Arthur H. Weist has one well near his house located in
the NWs of Sec. 35, T. 26 N., R. 4 W. in which the static water
level is 3.31 feet below the top of the casing. He also has
two uncontrolled, continuously flowing wells in the SW4 of
Sec. 35. No estimate could be obtained of the amount of water
flowing. However, Mr. Weist on his Declaration of Vested
Groundwater Right (filed January 10, 1964) stated that each
well on his property produces 750,000 gallons per year. The
two uncontrolled, continuously flowing wells produce together
1,500,000 gallons of water per year. These wells are shown at
point 5 on Dept. Ex. 20.

10. Roger Weist has a domestic well in the NW4%NE%, Sec. 35,
T. 26 N., R. 4 W. The static water level is .87 feet below the
casing. A stock well in the barn has a continuous, uncontrolled
flow of 3 to 5 gallons per minute. It flows into a 7-inch pipe
(Dept. Ex. 17) and is used to water 200 hogs. These wells are
located at point 6 on Dept. Ex. 20.

11. Ernest Weist has three wells located near his house,
one west of his house which has a flow of 10 gallons per minute
but which is capped. There is one in the barn south about 200

feet from his house with a "Pride of Farm" control. A well east
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. of the house has a continuous, uncontrolled flow of less than
5 gallons per minute. The water flows into a stock tank and
then overflows onto the ground and into a ditch nearby. Dept.
Ex. 3. All of the three wells are located in the NW4NW%, Sec. 36,
T. 26 N., R. 4 W. Additionally, there is a well in the SW4SE%
of Sec. 25, T. 26 N., R. 4 W. with a continuous flow of
approximately 1 gallon per minute because the valve on the pipe
is closed to that amount. Dept. Ex. 9. Near the southern
boundary of the NW% of Sec. 30, T. 26 N., R. 3 W. there is a
well with a flow rate of 3 to 5 gallons per minute and it is
capped. Dept. Ex. 10 and 11. In the NE%SE%, Sec. 24, T. 26 N.,
R. 4 W. there is a well with a continuous, uncontrolled flow
into a stock tank of 5 gallons per minute. Dept. Ex. 12. The

. tank overflows into a creek a few feet from the tank. There is
a stock well on state land leased by Mr. Weist in the SE% of
Sec. 36, T. 26 N., R. 4 W. The static water level is 6 'to 7:feet
below ground level. However, a trench nine feet deep has been
dug to the well and a pipe buried therein, so that the well is
tapped from the side. Dept. Ex. 14. The water then flows into
a stock tank at the rate of 5 to 10 gallons per minute (Dept.
Ex. 16) and overflows into the Muddy Creek. Dept. Ex. 15.
These wells are located at point 7 on Dept. Ex. 20.

12. Marion A. Averill has a well located in the NW% of

Sec. 6, T. 25 N., R. 3 W. Dept. Ex. 13. There is a continuous,
uncontrolled flow from the well to and through the house, to a
stock tank and then to water pigeons. Dept. Ex. 18. The flow

. is less than 5 gallons per minute continuous uncontrolled flow.
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Mr. Averill's well is located at point 8. Dept. Ex.- 20.

13. Mr. and Mrs. Ralph B. Caskey have a well locatéd in
the SW4%SW4% of Sec. 4, T. 25 N., R. 3 W. The static water level
is 14.45 feet below the casing. There is an old well in the
NEY% of Sec. 5, T. 25 N., R. 3 W., no longer used which has a
small trickle of water. Dept. Ex. 19. Mr. and Mrs. Caskey's
wells are located at point 9 in Dept. Ex. 20. There is also
shown on the Declaration of Vested groundwater Right, filed
January 10, 1964 by Mr. Caskey, an uncontrolled, flowing artesian
well yielding 3,888,000 gallons of water per year to water 25
acres and a shelter belt.

14, Mrs. Elizabeth M. Hawley has a well located in the
NE%SE%, Sec. 12, T. 25 N., R. 3 W. It is located by the house.
The static water level is 2.24 feet below the casing which is
located ten feet below the ground level. Mrs. Hawley's well
is located at point 10 on Dept. Ex. 20.

15. Herold I. Depner has a well (Dept. Ex. 27) located in
the SE% of Sec. 11, T. 25 N., R. 4 W. which has a continuous,
uncontrolled flow via a ditch into Spring Coulee. Dept. Ex. 26.
No estimate of flow was given. Mr. Depner's well is located at
point 11 on Dept. Ex. 20.

16. Mr. Lee Revear has a well located in the SE%SE% of
Sec. 14, T. 25 N., R. 3 W., which is capped and has a flow rate
when open of 10 to 15 gallons per minute. Dept. Ex. 28. Mr.
Revear's well is not shown on Dept. Ex. 20.

17. The "Barringer" well is located in the NE% of Sec. 33,
T. 26 N., R. 3 W. It is sealed with cement. There is presently

a continuously flowing seepage of approximately 10 to 20 gallons
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per minute eastward into Muddy Creek. There is some erosion
but no danger of washing out the well. Barringer well is
located at point 13 on Dept. Ex. 20.
18. The wells described in proposed Findings of Fact
numbers -4, 9, 10, 11, 12 and 17 as "continuously flowing" flow
24 hours a day the yearlround. The total volume of flow ranges
from 20,925,000 gallons to 30,900,000 per year or 64.1 acre feet
to 94.78 acre feet per year. Adding to this Mr. Depner's state-
ment that he withdraws 750 acre feet of groundwater each year
(from his Declaration of Vested Groundwater Right filed January 10,
1964) to the other totals produces a total unchecked continuous
flow of 814.18 to 844.78 acre feet per year. A significant
portion of this total flow is lost and wasted. The photographic
exhibits demonstrate that much of the water from the continuously
flowing wells runs onto the ground and into the creeks and coulees.
19. Mr. Norbeck further testified that the Madison Limestone
formation is approximately 1,875 feet below the ground. The
water quality is slightly to moderately saline. The other
aquifer, nearer the ground level, is an 8 foot artesian sand and
gravel aquifer. Cross-section C-C' on Dept. EX. 22 and 23 show
that this aquifer continuously underlies these farmlands and that
artesian wells will flow two to three miles south of the Crumpled
Horn property. Cross-section D-D' outcrops near the road north
of Farmington and thus artesian wells will flow (Dept. Ex. 22 and
24) two miles east of Crumpled Horn property. An irrigation well
visited by Mr. Norbeck in the E% of Sec. 19, T.525 Ve, BB NG
was pumped while he was there. He concluded that there was a

transmissibility of 26,000 gallons per day per foot. However,
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. the sand and gravel under the Applicant's property may be
cleaner and may have a higher transmissibility. In determining
the effect of pumping he used 20,000 gallons per day per foot
with a storage ratio of 10 x _3. Based on these assumptions
the two wells will have a capability of pumping 750 gallons
per minute with a 42 foot draw down. The total radius of
influence would extend two miles north of the north boundary
and two miles south of the south boundary of the property owned
by the Applicant. The radius of influence measured by a draw
down of 5 feet is one and one-half miles, and the radius of
influence measured by a draw down of 10 feet is one-half mile,
north of the north boundary and south of the south boundary of
the property owned by the Applicant. In calculating the ground-

. water and storage, there was shown to be an area of 10 by 15 miles
or approximately 100,000 acres with a 15% perosity. Mr. Norbeck
estimated that there is 120,000 acre feet in storage between the
surface and 160 feet. Mr. Norbeck estimated that 500 gallons
per minute could be pumped from each well or 1,000 gallons
per minute from the two wells maximum pumping capability.

20. If the application were granted and all of the water
were drawn from the aguifer located between the surface and 160
feet below the ground, no wells would dry up, but the water
level of some wells would fall.
Facts Proved by Testimony on behalf of the Applicant
21. Testimony on behalf of Crumpled Horn was given by its
consultant, Leslie E. Chalmers. Mr. Chalmers was born and raised
. in the wvicinity of the farm owned by Crumpled Horn and the parcel which

is proposed to be irrigated under the application. Farming practices
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in the locale are generally dry land farming. Irrigation
significantly increases crop yields. Sprinkler irrigation
increases crop yields by three or four times. This has been
proven by sprinkler irrigation on other portions of property
owned by Crumpled Horn in the same area. The increased yields
permit the financing of the sprinkler systems and the drilling
of the well to the necessary depth, whether that be 140 feet
or to the Madison Limestone. Two circular sprinkler systems
will be used. The maximum water use for watering alfalfa is
720 acre feet per year. During those years when small grains
are_planted maximum water use is approximately 360 acre feet
per year. If an insufficient flow is not obtainable from the
shallow aquifer, there are three options: (1) A small reservoir,
(30 acre feet) located on the land described in the application,
could be filled and used to operate the sprinklers at a time of
high water demand. The reservoir site would be in those corners
of the land not reached by the sprinkler systems. (2) The land
could be sprinkled prior to the onset of the growing season and
following harvesting. The soil is a Lakes type soil, a heavy
clay and will hold 8 inches of moisture. (3) The two wells
could be connected to a common manifold. Until further test
wells are drilled, however, it is not possible to determine at
this time which, if any, of these alternatives will be successful.
22. If all of these alternatives fail, then a well can be
drilled to the Madison Limestone. The well diaméter will
initially be 15 inches, but will be reduced at successive
intervals wtil a 6 or 8 inch well is punched into the Madison Lime-

stone. The well will be sealed with cement to prevent seepage
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from other aquifers into the well or seepage from one aquifer
to another.

23. There is no saline seep located on this land. It was
the opinion of Mr. Chalmers that saline seep might well be
caused by present cropping practices which allow land to lie
fallow, rather than using a rotational crop. As the water content
of the soil increases, the salts in the soil are dissolved in the
water and washedi to the surface. The use of a rotational crop of
small grains and alfalfa, together with an efficient and controlled
sprinkler system should prevent the increase of water content in
the soil. Furthermore, the deep-rooted alfalfa crop should have
the salutary genefit of reducing the water content of the soil.
Water efficiency use of a sprinkler system is 80% as opposed to
20% to 25% achieved by irrigation. A sprinkler system is used
to supplement the rainfall, to provide the water that rainfall
does not, and can be precisely metered to achieve this result.
Rotational cropping plus a carefully managed sprinkler system
should reduce or eliminate the danger of saline seep.

34. Mr. Chalmers has made a study of the area entitled
"Study of Teton Water". The recharge area, which recharges the
aquifer underlying his land and the land of others, including
the objectors, is 100 square miles. There is sufficient recharge
so that the level of water in the aquifer will be sufficient for
all existing uses as well as for his proposed use.

25, Approximately four miles south of Applicant's proposed
wells, Applicant has a 15-foot well from which it pumps at the

rate of 450 gpm to operate a sprinkler system. The well is located

in the northeast corner of Sec. 30, T. 25 N., R. 4 W. The
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. operation is, in all significant respects, identical to the
proposed operation. No other wells in the area have been affected
by the pumping from this well.
Facts Proved by Testimony on behalf of the Objectors

26. Certain of the persons filing objections testified in
the matter. Lloyd Pedersen testified and marked on Objectors'
exhibit A (an aerial photo) the land owned by Crumpled Horn. Mr.
Pedersen rents land south, west and east of Crumpled Horn. The
light spots on Objectors' exhibit A marked with a green "X" are
lakes or puddles which are full during wet years. Places of
saline seep are marked with a green "O". Mrs. Hawley, due south
of him one mile, has an outcropping of saline seep. He has farmed
the land since 1939. He does not irrigate. He testified that
. the well on his property described as flowing by Mr. Norbeck is
no longer flowing. Although Mr. Pedersen together with Mrs.
Pedersen filed an objection stating four separate objections,
he did not testify in support of any of those objections.

27. Mr. Ronald Otness testified that he is a farmer,
owning land east of the county road shown on Objectors' Exhibit A.
He said he first started to know of the saline seep 8 years ago.
He assumes that it comes from water traveling underground. He
marked a blue "X" in the southwest corner of his property showing
a patch of saline seep. Mr. Otness did not testify in support
of his written objection that his property rights or his interests
would be adversely affected by the proposed application.

28. Mrs. Elizabeth Hawley testified and marked on Objectors'
. Exhibit A a red "X" for the well. The well is located among farm

buildings west of amdadjacent to the county road. She agreed

CASE # A7« ..



44/5

with Mr. Norbeck's description of the well. She testified that
. in dry years, such as 1973 and 1974 the water level in the well
dropped two feet. 1In 1936, she testified, that she had under-
stood from her parents (she did not measure it herself) that the
water level fell 20 feet. Mrs. Hawley did not testify in support
of any of the four grounds for objection specified in her
written objections.
29. Mr. Lee Revear testified that his property was one mile
south and one mile east from the Applicant's property. He said
that there was no saline seep on his home place but thefe was some
seep on land ownedlby him about one mile from the land to be irri-
gated under the application. He agreed with Mr. Norbeck's description
of his wells. He has noticed that saline seep grows during wet years
and shrinks during the dry years. Mr. Revear did not testify in
. support of any of the foregrounds for objection. specified in his

written objections.

30. Herold I. Depner testified that he had saline seep on

spots of his land. He has flood irrigated 480 acres of land in

the past. He stated that in his opinion soil conditions do not
take to irrigation. He stated that run-off from both his land

and from the land of Crumpled Horn has caused the loss of 47 acres.
He felt that land has improved since strip farming was used and the
less saline seep has resulted from this practice. He did not know
what caused saline seep except to say that water must cause ik.  BHe
did not testify in support of any of the items specified in his
written objection.

31. Roger J. Weist testified that Mr. Norbeck's description

. of his wells was accurate. His land lies north and west of the
Applicant's land. There is saline seep on his father's land

(Arthur H. Weist). Saline seep has existed as long as he has
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remembered and has remained the same throughout the time. He
feels that water movement causes saline seep. He did not testify
in support of his written objections.

32. Dan Weist is a partner in the Muddy Creek Ranch which
lies north of the Crumpled Horn property, adjoins the Herold I.
Depner and Arthur H. Weist property. Mr. Norbeck's testimony
was accurate in the description of his wells and those of his
father. Mr. Weist did not testify in support of his written
objections.

PROPOSED CONCLUSIONS OF LAW

1. Under the provisions of Section 89-880, Revised Codes of
Montana, 1947, a permit is required to appropriate groundwater.

2. There are unappropriated waters in the source of supply.

3. The rights of prior appropriators will be protected if
the permit is conditioned to protect those rights.

4. The proposed means of diversion is adequate.

5. The proposeduse of water for production of small grains
and alfalfa are beneficial uses.

6. The criteria for issuance of a permit set forth in
Section 89-885, R.C.M. 1947, have been met.

7. The Application for Beneficial Water Use Permit should
be granted in accordance with the provisions of Chapter 8 of
Titel 89 of the laws of the State of Montana.

From the foregoing findings of fact and conclusions of law,
the Hearings Examiner hereby makes the following proposed order.
PROPOSED ORDER
1. That the Applicant's permit be granted to allow the

appropriation of 3,000 gallons per minute, not to exceed 720
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. acre feet per annum, to be used on one 360 acre tract located in
the NW% of Sec. 12, T. 25 N., R. 4 W., and Lots 3 and 4, the
SkNW% and the SW% of Sec. 1, T. 25 N., R. 4 W., M.P.M., County
of Teton, State of Montana; the length of the season of use shall
be from April 1 to October 31 inclusive; the two wells shall be
drilled to a depth of 140 feet and may, if circumstances require,
be manifolded together and/or a reservoir may be constructed on
the described lands to store water in order to have it available
during the peak use period of the irrigation season; if these
alternatives fail to supply sufficient water for use by the
Applicant, then the Applicant may drill a well to the Madison
Limestone with adequate protection by cementing. The diameter
of the wells shall be no more than 15 inches.

. 2. The Applicant's permit is granted subject to the follow-
ing conditions: an adequate measuring device must be installed
so as to measure the flow of water.

3. The Applicant's permit is granted subject to all prior
existing rights.

This is a proposed order and will become final u?on acceptance
by the Administrator of the Water Resources Division of the
Department of Natural Resources and Conservation. Written
exceptions to this Proposed Order shall be filed with the Depart-
ment within ten (10) days of receipt of the same. Upon receipt
of any written objections to this Proposed Order, opportunity will
be provided to file briefs and to make oral arguments before the

Administrator of the Water Resources Division.

. DATED this day of November, 1975.
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Donald MacIntyre, Hearings Examlner
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